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I. INTRODUCTION

This article presents a dialogue on the subject of English-Only laws
and the problem of communication in a multilingual culture. The narrative
form of the dialogue is a technique typical of the jurisprudential move-

* B.A., Dartmouth College, 1991, J.D. magna cum laude, American University, 1994. Andre
M. Sol6 is an associate with Shaw, Pittman, Potts & Trowbridge in Washington, DC and has made
several presentations related to this topic, most recently at Harvard Law School on May 22, 1994. The
opinions expressed in this article are solely those of the author and do not reflect the opinion of Shaw,
Pittman, Potts & Trowbridge. The author would like to thank Dr. Robert Brischetto and Professor Linz
Audain for their assistance in the inspiration and execution of this article.
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ment known as Critical Race Theory. The narrative is frequently used to
present a minority perspective in a coherent, informative, and entertaining
form;2 however, critics of the narrative have often argued that it lacks
rigor in its analysis.'
In anticipation of this difficulty, this dialogue employs a Law and
Economics framework to evaluate the merits of different approaches to the
problems of communication in a multilingual society.4 Law and Economics analysis, because of its focus on efficiency and often conservative bias,
is popularly considered incompatible with the purposes of Critical Race
Theory.' However, through the unusual combination of the rigor of economic analysis and the viewpoint of the narrative form, a solution to the
paradox of multilingualism in an efficient society may be discerned.
Law and Economics analysis of English-Only initiatives suggests that
these initiatives encourage inefficiency in government and fail to achieve
their objectives: to instill a common language and to improve communication. An education-based approach to a solution would more readily facilitate communication and encourage adoption of a common language in

1. Critical Race Theory has been defined as a "jurisprudence that accounts for the role of racism
in American law and that works toward the elimination of racism as part of a larger goal of eliminating all forms of subordination." Mad J. Matsuda, Voices of America: Accent, AntidiscriminationLaw,
and a Jurisprudencefor the Last Reconstruction, 100 YALE. L.J. 1329, 1331 n.7 (1991). Authors who
have been identified with Critical Race Theory include Mad J. Matsuda, Derrick Bell, Kimberl6
Crenshaw, Richard Delgado, and Gerald Torres. Mark Tushnet, Critical Legal Studies: A Political
History, 100 YALE L.J. 1515, 1517 n.Il (1991).
2. See generally PAUL RICOEUR, 1 TIME AND NARRATIVE (Kathleen McLaughlin & David
Pellauer trans., 1984) (discussing narrative theory). For articles using the narrative theory to battle the
majoritarian mindset, see generally Symposium, Legal Storytelling, 87 MICH. L. REV. 2073 (1989)
(containing articles by, inter alia, Milner S. Ball, Derrick Bell, Mad J. Matsuda, and Steven L. Winter).
3. See generally Randall L. Kennedy, Racial Critiques of Legal Academia, 102 HARV. L. REV.
1745, 1760-87 (1989) (discussing deficiencies in Critical Race Theory scholarship).
4. Law and Economics analysis involves the use of economic principles and theories to evaluate
legal thought and theories. See generally RICHARD A. POSNER, ECONOMIC ANALYSIS OF LAW 163-67
(4th ed. 1992) (discussing Law and Economics analysis).
5. The purpose of Critical Race Theory is to expose and eliminate existing racial discrimination
and prejudices. See, e.g., Kennedy, supra note 3, at 1745-49 (discussing the "Critical Legal Movement"). Abolition of racial discrimination is considered a nonefficiency related preference, and laws to
such effect, such as Title VII of the Civil Rights Acts of 1964, are commonly believed to inhibit the
efficient operation of society. See generally GARY S. BECKER, THE ECONOMICS OF DISCRIMINATION
19-38 (2d ed. 1971); RICHARD A. EPSTEIN, FORBIDDEN GROUNDS-THE CASE AGAINST EMPLOYMENT
DISCRIMINATION LAWS 28-58 (1992).
For more information on the conflict between Law and Economics and Critical Race Theory,
see, e.g., Derrick Bell, Foreword: The Final Civil Rights Act, 79 CAL. L. REV. 597, 604-11 (1991)
(suggesting that Law and Economics principles would support a system allowing majority-race members to pay for the right to discriminate); Richard Delgado, Rodrigo's Chronicle, 101 YALE L.J. 1357,
1365 n.25 (1992) (reviewing DINESH D'SoUzA, ILLIBERAL EDUCATION: THE POLITICS OF RACE AND
SEX ON CAMPUS (1991) and implying that Law and Economics was little more than legal formalism
and so could not be used to aid minorities).
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society. Further, this latter approach may, as a by-product, make our democratic government function more efficiently.
II. CARLOS MEETS THE STATE LEGISLATOR

The voice at my side shocked me from my reverie of English-Only
lobbyists who wished to schedule lunches, dinners, and power-gifts.6
"Congressman? I'm Carlos Ortega, one of your constituents, and I would
like to speak to you for a moment about the English-Only platform. There

are some issues you may wish to consider before you sponsor the legislative amendment that would eliminate voting ballots in any language but
English."7

Silently cursing my open-door policy,8 I gestured to a chair in the
conversation pit at the rear of my office. As the scrub-faced, young man
settled down, I reflected on his impeccable English.' I wondered idly to
myself which English-Only lobbying group might have sent him"0 and

6. Such "lobbying" is covered by 2 U.S.C. §§ 261, 441a (1988), which regulate contributions to
politicians and political candidates.
7. Although multilingual ballots are currently provided for by the Voting Rights Act of 1965, 42
U.S.C. § 1973b(f) (1988), one of the primary goals of the English-Only movement is to eliminate
them. Juan F. Perea, Demography and Distrust: An Essay on American Languages, Cultural Plural-

ism, and Official English, 77 MINN. L. REV. 269, 279 n.33, 342-43, 347-49 (1992). Indeed, former
Senator S.I. Hayakawa, a cofounder of U.S. English, has stated that he "would like to have [the multilingual ballot provisions] thrown out altogether." The English LanguageAmendment: Hearing on S.J.
Res. 167 Before the Subcomm on the Constitution of the Senate Comm on the Judiciary,98th Cong.,

2d Sess. 68 (1984) (statement of S.I. Hayakawa, former United States Senator) [hereinafter Hearing].
8. Curiously, in a truly English-Only scenario, only those who speak English will have access to
legislators and others who might have the power to change the scenario. This raises the sort of problem foreseen in United States v. Carolene Prods. Co., 304 U.S. 144, 152-53 n.4 (1938) (discussing the
concept of a constitutionally protected class in terms of inaccessibility to forms of representative government).
9. Studies indicate that, despite the persistent assumptions that Latino and Asian immigrants
refuse to assimilate and learn the English language, patterns of English acquisition by these immigrant
groups follows the classic three-generation model of previous waves of European immigrants. KEvIN
F. McCARTHY & R. BURCIAGA VALDEZ, CURRENT AND FUTURE EFFECS OF MEXICAN IMMIGRATION

INCALIFORNIA 61-62 (1986). In this model, about half of the immigrating generation becomes English
proficient. Id. at 61. In the first native generation, more than 90% speak English. Id. In the second
native generation, about 95% are English-proficient, half of which are monolingual English speakers:
they either cannot or will not speak their native tongue. Id. In the third native generation, the incidence
of monolingual non-English speakers is less than 2%. Id.
A second study concluded that the rate of anglicization of Spanish speakers is quickly approaching a two-generation pattern of language loss as compared to the three-generation model typical
of immigrant groups in the pasL CALVIN VELTMAN, THE FUTURE OF THE SPANISH LANGUAGE INTHE

UNITED STATES 3 (1988). This study attributed the persistence of Spanish monolingualism to continued immigration, rather than the immigrants' intransigent refusal to learn English. Id. at 109. Veltman
commented, "The data presented in this chapter certainly do not indicate that hispanophone immigrants
resist the learning of English; in fact, the data indicate very rapid movement to English." Id. at 44.
10. Several groups do English-Only lobbying. They include U.S. English, English First, and the
English Speakers' Union. They often employ racial and ethnic minorities, presumably to deflect crit-
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whether the occasion of his visit meant a new round of demands to be legislatively supported in return for campaign assistance."1
III. CARLOS

REVEALS HIS PROBLEM AND MOTIVATION

Carlos took a deep breath and began his story. "Two days ago, my
seventy-year old grandmother went to the Department of Motor Vehicles
(DMV) to obtain a handicapped parking permit for her car. She had a
painful fall several months ago and her orthopedist has relegated her to a
walker-probably for the rest of her life."
"Although she may be getting on in years, Abuela has never been one
to ask for assistance. After her husband was killed in the Communist coup
in Cuba in 1960," she smuggled herself and her three children out of the
country in a tiny boat to safety in the United States. Like other political
asylum refugees, she was not required to learn English before obtaining

icism on their allegedly discriminatory agendas. One example is former Senator S.I.
Hayakawa,
cofounder of U.S. English, who alienated other Japanese-Americans by supporting their internment
during World War II, while he was teaching semantics at the Illinois Institute of Technology. JAMES
CRAWFORD, HOLD YOUR TONGUE-BILINGUALISM AND THE POLITICS OF "ENGLISH ONLY" 150
(1992). Another example is Linda ChAvez, a former president of U.S. English and a Latina viewed by
many Latinos
as a traitor who had sold her surname to anti-Hispanic causes-first the assault on affirmative action and now the English Only movement. This woman who spoke no Spanish herself presumed to lecture others on the evils of bilingualism and, worse, to represent Official
English as beneficial to "her people." The former was contemptible, the latter unforgivable.
Ironically, Chdvez now insists that she has never approved of language legislation....
Id. at 155-56.
11. English-Only groups have pushed, at various times, for an English-Only amendment to the
United States Constitution; for a 20-year moratorium on immigration from "undesirable" regions (i.e.,
South America and Asia); for elimination of multilingual ballots, government services, bilingual education, and paradoxically, English-language instruction for adults. See infra note 57. Seventeen states
have passed some form of English-Only legislation. See, e.g., ALA. CONST. amend. 509; ARIZ. CONST.
art. XXVIII, repealed by Yniguez v. Mofford, 730 F. Supp. 309, 314 (D. Ariz. 1990), affd in part
and rev'd in part sub nom. Yniguez v. Arizona, 939 F.2d 727 (1991), dismissal for mootness denied
by 975 F.2d 646 (9th Cir. 1992); CAL. CONST. art. III, § 6; COLO. CONST. art. II, § 30a; FLA. CONST.
art. II, § 9; NEB. CONST. art. 1,§ 27; ARK. CODE ANN. § 1-4-117 (Michie Supp. 1993); 1986 Ga.
Laws 529; ILL. ANN. STAT. ch. 5, para. 460/20 (Smith-Hurd 1993); IND. CODE ANN. § 1-2-10-1
(Bums 1993); Ky. REV. STAT. ANN. § 2.013 (Baldwin 1993); MISS. CODE ANN. § 3-3-31 (1991); N.C.
GEN. STAT. § 145-12 (1990); N.D. CENT. CODE § 54-02-13 (1989); S.C. CODE ANN. § 1-1-696 (Law.
Co-op. Supp. 1993); TENN. CODE ANN. § 4-1-404 (1991); VA. CODE ANN. § 22.1-212.1 (Michie
1993).
Of these states, only one has lost its English-Only legislation. Arizona's provision was found
unconstitutionally overbroad in Yniguez v. Mofford, 730 F. Supp. 309, 314 (D. Ariz. 1990), affd in
part and rev'd in part sub nom. Yniguez v. Arizona, 939 F.2d 727 (1991), dismissal for mootness
denied by 975 F.2d 646 (9th Cir. 1992). As the appellate court noted, however, this finding may not
affect enforcement of the English-Only policy in Arizona state courts. Yniguez, 939 F.2d at 736-37.
12. For a history of the 1959 Communist revolution in Cuba, see generally TERENCE CANNON,
REVOLUTIONARY CUBA (1983); ROBERT C. GOLDSTON, THE CUBAN REVOLUTION (1970).
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citizenship.' 3 She did enroll in English classes once she had completed
the long waiting process,1 4 however, so she could find better work than
cleaning offices for a custodial subcontractor. 5 The work she found was

as a counselor to abused women on a privately funded hot-line," so her
English skills became a little rusty."' 7
"When she went to the DMV to obtain her handicapped parking permit, she discovered that due to the English-Only law, which this state

passed in 1980, citizens can no longer conduct any DMV business in any

language other than English. 8 She filled out the application properly, but
did not produce her doctor's certification statement. She had obtained the
certificate, but did not know she had to produce it."
"After waiting in line for 20 minutes, she approached the counter.

Abuela had baby-sat the clerk as a child. He greeted her warmly, but he
responded to her salutation in English, which she found odd. 9 As she
presented her permit application, he asked her for the doctor's certificate.

13. There are several ways immigrants can slip through the English literacy prerequisite for naturalization. One way is through political asylum, which is routinely granted to individuals who face
political persecution in their homelands. Although immigrants must generally learn English as a prerequisite for citizenship, political asylum is extended without regard to the language skills of an applicant. See 8 U.S.C. § 1158 (1988 & Supp. V 1993). Furthermore, Congress has created an exception to
the English literacy requirement for naturalization for those individuals over 50 with more than 20
years residency. 8 U.S.C. § 1423(1) (1988 & Supp. V 1993).
14. In most parts of the United States, there are long waiting lists for English classes as demand
far outstrips supply. As an illustration, there are 40,000 people on such waiting lists in Los Angeles
County alone. Elaine Woo, Immigrants-A Rush to the Classrooms, L.A. TIMEs, Sept. 24, 1986, at 1;
see also Antonio J. Califa, Declaring English the Official Language: Prejudice Spoken Here, 24
HARv. C.R.-C.L. L. REV. 293, 316 n.159 (1989) (citing Woo, supra, at 1).
15. See Perea, supra note 7, at 354 ("The importance of informal English-language requirements
should not be underestimated: knowledge of English is essential to success in the economy, in education, and in society."). As an aside, even when Latinos do speak English, they are less likely to be included in the employment interviewing process. See, e.g., Liz Spayd, More Immigrants Speak Up
About Bias-But Dependency on Employers Makes Some Afraid to Complain, Rights Lawyers Say,
WASH. POST, July 5, 1993, at All (detailing a Fair Employment Council study of Washington, D.C.,
where "r]outinely, Latino [testers] were told that the positions were filled or that they were not qualified, while white [testers] progressed to the next level of the interviewing process").
16. Child and spousal abuse cases are most common in areas with high concentrations of minorities. See, e.g., Tessa Melvin, Agency FacesRising ChildAbuse Reports, N.Y. TIMES, Nov. 22, 1987, at
1. What would be the implications of English-Only movements for publicly-funded hotlines?
17. See Roseann D. Gonzalez et al., The English Language Amendment: Examining Myths, ENG.
J., Mar. 1988, at 24, 28 (discussing how the minority ghettos and immersions produce an environment
in which lingual minorities may exist without encountering English); cf. MCCARTHY & VALDEZ, supra
note 9, at 61-62 (indicating that this makes no difference for subsequent generations).
18. Although often touted as purely symbolic before passage occurs, most English-Only laws
have actually been put to use. See infra notes 37-39 and accompanying text. Although the laws have
not been construed to eliminate multilingual voting ballots or bilingual education, these services are
being targeted by English-Only proponents. See supra note 7.
19. See CRAWFORD, supra note 10, at 98-100 (discussing code-switching, the simultaneous use of
more than one language). In this instance, the mothertongue should be used to greet an elder who is
more comfortable in that language, as a sign of respect.
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She did not understand him and he spent 20 minutes trying to explain to
her what the certificate was and what it needed to include. She would
have understood the information immediately if the clerk had spoken to
her in Spanish, but the clerk was forbidden to transact DMV business in
2
Spanish. 1
"As a consequence, the people waiting in line behind her at the DMV
were delayed an additional twenty minutes. Yesterday, I took off a halfday from my job as a law clerk in order to be her translator at the DMV
A single permit application inconvenienced a large group of people because of the supposedly beneficial English-Only law. Do the benefits of
this law offset such losses? How can you justify this law?"
IV. THE LEGISLATOR EXPLAINS THE LAW AND ECONOMICS
OF LANGUAGE, GIVES THE ENGLISH-ONLY VIEW,
AND DISCUSSES POSSIBLE BENEFITS OF
ENGLISH-ONLY LEGISLATION

This headstrong young man had come in here, with his smattering of
legal knowledge, attempting to challenge the institution. I did not want to
encourage such knavery. Blushing, I thought of my law school background and stammered for justification. "Have you any formal legal training? Any specialized theoretical viewpoint?" I asked.
"I am in my third year of law school and I am fairly strong in analysis
and the use of the Socratic method. I have a knack for seeing the flip side
of majoritarian mindsets," 2' he replied.
Sensing an intellectual battle, I thought that further discussion might
provide good sparring practice before arguing the matter at the state-wide
debates scheduled for tomorrow. I rang my aide and cancelled my appointments for the rest of the afternoon; none were with parties of any
considerable weight anyway. I decided to begin with a preliminary schooling in the discipline which most supported my side. "Have you had any
experience with Law and Economics?" I asked.
"I do remember something from torts class about a farmer, a railroad,
some burning haystacks, 2 and an analysis of who should bear the cost of

20. This situation is not as rare as it might seem. See, e.g., Edna Negron & Catherine Woodard,
The Language of Debate: Suffolk Considering English-Only Bill with Far-Reaching Effects, NEWSDAY,

Feb. 14, 1989, available in LEXIS, Nexis Library, NEWSDY file (discussing a proposed bill which
would prohibit social service workers from speaking to clients in any language other than English).
21. Narrative accounts are generally seen as a way of jousting with a majoritarian ethic which
has been so entrenched that efforts to unseat it are seen as unscholarly. See, e.g., Delgado, supra note
5, at 1357-60; supra note 2 and accompanying text.
22. See LeRoy Fibre Co. v. Chicago, Milwaukee & St. Paul Ry., 232 U.S. 340, 349-51 (1914)
(balancing the interests of farmer and railroad, allocating the burden of avoiding risk). See generally
Mark F. Grady, Common Law Control of Strategic Behavior: Railroad Sparks and the Farmer, 17 J.
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a loss in such a situation.' What does that have to do with the EnglishOnly legislation?" he asked while eyeing me suspiciously with arched

eyebrows.
I began professorially, "Law and Economics is the application of economic principles to achieve efficient and equitable solutions for legal
problems.24 As in your example, general principles, such as the market,
may sometimes be employed to solve general problems, such as the level
of care which should be considered a reasonable precaution against causing personal injuries.' On another level, specific economic theories may
be implemented to achieve certain goals."
'This brings us to the concept of 'the economics of language. 2 6 The
economics of language theory states that any society which develops a
language does so with the goal of minimizing two costs: the cost of misunderstandings and the costs of communicating.27 Language exhibits this

theory in a multitude of ways: acronyms replace word-groups;'

pro-

nouns, often used in place of nouns, are the shortest words in the lan-

guage; 29 perfect synonyms are rare;30 pronunciation changes more easily
than spelling. 3 To test the theory, we examine if the actors (in this case,
those who use the language and develop it through usage) act 'as if they
are aware of the economic rule. 2 In this situation, this holds true, so the
economics of language theory becomes accepted dogma."

LEGAL STUD. 15 (1988) (discussing the economic theory of law in negligence liability).
23. See Leroy Fibre, 232 U.S. at 349-50. Judge Leaned Hand's formula of optimal accident
avoidance is a central tenet on this point. It holds that precautions should be imposed up to the cost of
expected loss multiplied by its probability of occurrence. For a more detailed discussion, see POSNER,
supra note 4, at 163-67.
24. See POSNER, supra note 4, at 25-27. Some argue that equating efficiency with fairness is a
basic flaw of Law and Economics. See id. at 25-28. The solution to the language problem proposed by
this article satisfies both efficiency and holistic justice criteria. See infra part VIII.
25. For a discussion of the Hand formula, see supra note 23.
26. See generally William M. Landes & Richard A. Posner, The Economics of TrademarkLaw,
78 TRADEMARK REP. 267, 272-75 (1988) (discussing an economic analysis of language as it occurs in
the context of trademarks); Jacob Marschak, Economics of Language, 10 BEHAVIORAL So. 135 (1965)
(exploring the economics of language).
27. See Landes & Posner, supra note 26, at 273.
28. See Kara Glover, Collins Sells Chicken Franchisesto PepsiCo and Changes Its Name, L.A.
Bus. J., Sept. 24, 1990, at 11, available in LEXIS, News Library, BUSDTL file (discussing Kentucky
Fried Chicken's name change to KFC); Bob Levey, Where an Apostrophe-S Looms Large, WASH.
POST, Mar. 7, 1988, at C13 (discussing Howard Johnson's name change to HoJo's).
29. See Landes & Posner, supra note 26, at 275. In English: I, you, he, she, it. In Spanish: yo, tu,
el, ella, eso. In French: je, tu, il, elle, on. See id.
30. See id. at 274. Perfect synonyms increase the cost of learning a language, but serve no purpose except in poetry, song, and so forth. See id.
31. Id. Pronunciation changes faster than spelling because changes in pronunciation do not depreciate the value of written materials, which represent a vast and valuable capital stock. Id.
32. See generally POSNER, supranote 4, at 16-18 (discussing how the economic theory attempts
to explain reality).
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Pleased to see that my audience was regarding me with a curious,
thoughtful expression, I continued, 'The economics of language theory
suggests that we should structure language to prevent misunderstandings
and to reduce the cost of communication. No better way to achieve this
result exists than through monolingualism: the English-Only
movement!"33 I finished with a flourish.
"How does English-Only help you attain these goals of perfect understanding and reduced communications costs?" he inquired skeptically.
I was surprised to hear him question such an obvious premise. "Immigrants aren't the same nowadays-they don't learn as quickly as we
did. 4 One way is that English-Only laws encourage people to learn English who would otherwise remain in their language ghettos. For example,
many Latinos in Miami read Spanish newspapers, patronize Spanishspeaking stores, markets, and restaurants, and watch Spanish television."35
He pointed to a sheet he held. "You vastly underestimate the desire of
Latinos to learn English. This 1985 survey of parents in Miami reveals
that 98% of Hispanic parents said it was 'essential for their children to
read and write English perfectly,' as compared with 94% of the Anglo
parents.36 You don't need to threaten to cut off government services to
make these people learn English."
I felt I was losing ground and decided to stake out a minimal, but
unassailable, position. "But, at heart, can't you see that most of this legislation is purely symbolic? It can be used only as a means for preventing
the English language from coming under attack."
He shook his head vehemently. "No, it has been strongly applied
where it has been passed-you know that a legislature cannot really con-

33. This point is trumpeted by the English-Only proponents, who contend that English-Only will
reduce the "babel" which results from having people speak different languages. See U.S. ENGLISH,
ISSUES-THE NEED FOR A COMMON LANGUAGE ("But a multi-lingual government is a formula for
disaster, resulting in bankruptcy, chaos and division."). U.S. English's magazine also sports the slogan
"Melting pot, yes. Tower of Babel, no." on its cover. 1 U.S. ENGLISH.
34. This view of immigration has persisted for some time. In 1911, the U.S. Immigration Commission (better known as the Dillingham Commission) released a report comparing "older" (pre-1880)
West European immigrants to the "newer" (post-1880) immigrants from Southern and Eastern Europe.
See CRAWFORD, supra note 10, at 124. The report found that the former were readily assimilated,
stable, and industrious. See id. The latter were "less intelligent, less willing to learn English and therefore were more susceptible to political subversion." Kathryn K. Imahara & Ki Kim, English Only-Racism in Disguise: An Analysis of Dimaranan v. PVHMC, 23 U. WEST L.A. L. REV. 107, 108
n.3 (1992); see also KENJI HAKUTA, MIRROR OF LANGUAGE-THE DEBATE ON BILINGUALISM 16-17
(1986) (commenting on the Dillingham Commission findings).
35. See Gonzalez et al., supra note 17, at 24, 28 (asserting that the formation of "linguistic ghettos" is only a myth).
36. JAMES CRAWFORD, BILINGUAL EDUCATION: HISTORY, POLITICS, THEORY AND PRACTICE 60
(2d ed. 1991).
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trol the manner in which its laws are interpreted.37 In Dade County, Florida, the English-Only laws were taken so seriously that even zoo signs
identifying animal exhibits had to be in English.38 In California, U.S.
English has even established a center to police the implementation of the

English-Only legislation.39
I accepted the loss of the symbolic-use argument, but I pressed on
with the English-in-distress theory. "But, according to English-Only proponents, there are insurgent movements by Hispanic groups to make Spanish

the official language of the United States.' English-Only legislation is
preemptive; it would require too much to retool our society to operate in
Spanish." I then showed him the U.S. English pamphlet showcasing this
argument."
He moved to the edge of his seat as he took the leaflet. "Where have
you heard of anyone pushing to make Spanish the official language? Even'

one of U.S. English's cofounders was unable to name a single group.42
Although some people cohtend that the Treaty of Guadalupe-Hidalgo,
which ended the Mexican-American War in 1848, gave Spanish-speakers
the right to speak Spanish in those territories,43 no group has claimed
those rights. Indeed, because of the rapid assimilation of Spanish speak-

ers,' few remain to even stand against English-Only legislation, much
less to make their own offensive maneuvers!" 45
Thinking quickly, I changed tack. "But forcing people to use a single

37. See, e.g., James Coates, "English Only" Law Becomes a Matter of Interpretation,CHI. TRIB.,
Jan. 15, 1989, § 1, at 6 (reporting that the day after Colorado voters approved an "English only"
amendment to the state constitution in November 1989, a school bus driver warned his young passengers that the new law made it illegal for them to speak Spanish aboard the vehicle).
38. William Trombley, English Ballot: Opinions Transcend Language, L.A. TIMEs, Oct. 12,
1986, at 1, 30. Even more incredibly, Dr. Robert Melby, former Chairman of the Florida English campaign, has repeatedly called for the abolition of bilingual 911 service in Miami. James Crawford, Conservative Groups Take Aim at FederalBilingual Programs, EDUC. WEEK, Mar. 19, 1986, at 1, 14
(" 'Everybody calling the emergency line should have to learn enough English so they can say "fire"
or "emergency" and give the address.' ").
39. Califa, supra note 14, at 301 & n.66.
40. U.S. English's 1991 campaign used an advertisement in which a knife bearing the sinister
legend "Official Bilingualism" slashed through a map of the United States. CRAWFORD,supra note 10,
at 256.
41. See I U.S. ENGLISH 6 (including a feature entitled "Calls for Official Bilingualism," which
consisted entirely of quotes from various sources, such as the U.S. Department.of Education, and the
Associate Superintendent of Dade County (Florida) Public Schools).
42. Califa, supra note 14, at 321 & n.185. When asked to name a single Hispanic leader who
supported the idea of "Official Bilingualism," Senator Hayakawa could not reply. Id.
43. See CRAWFORD, supra note 10, at 61-68 (looking at the history and rationale behind the
treaty to construe it as guaranteeing those rights).
44. See MCCARTHY & VALDEZ, supra note 9, at 27-28 (finding that more than 90% of the children of Spanish speaking immigrants are proficient in English).
45. See Califa, supra note 14, at 321 (asserting that a movement for Official Spanish "would be
impossible, given the overwhelming shift to English").
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language still reduces communication costs because people only need to
learn a single language to communicate. When all citizens speak a common language, misunderstandings are reduced. In this manner, EnglishOnly fosters efficiency in language."
V. CARLOS GIVES THE COUNTERVAILING VIEW OF
MULTILINGUALISM AS RICHNESS, ILLUSTRATES HIS
POINT, AND PRESENTS THE MAJORITARIAN PROBLEM

Carlos paused doubtfully for a moment, and spoke reflectively. "The
most efficient communications system would have all people speak all
languages. Then they could use the best word from all languages for each
idea to be communicated. For example, in place of 'a love that is selfless,
giving, and pure,' one could merely say the Greek word 'agape.' 46 The
costs of misunderstanding would also be reduced because each person
would know all languages, resulting in perfect understanding."
Surprised by his vision, I countered: "Your theory is well taken. Such
a system would be remarkable. However, there are two flaws in your
theory. First, your theory anticipates the development of an ideal, universal language, where the best from each language will be melded into a sort
of super-language. However, government could not speak such a language
until the citizenry spoke the language. Educating the citizenry in all languages is neither technically nor fiscally feasible. Second, it is not clear to
me that such a super-language would enjoy much of an efficiency gain
over all citizens speaking a common language, such as English."
"It appears that attainment of a common language would be of greater
value than development of a super-language. In the meantime, a government that spoke all languages would be prohibitively expensive. At any
rate, we could reasonably expect English to metamorphose slowly into a
form of that super-language; witness the efficiency gains English has made
in its evolution from earlier medieval forms, and admire the ease with
which English adopts words and phrases from other languages. 47
He began slowly, "Allow me to address your points in reverse order. I
gave the example of the super-language to illustrate how multilingualism

46. For commentary on the efficiency of code-switching, see CRAWFORD, supra note 10, at 98100. Another example of a foreign language with a particular efficiency advantage is the Eskimo Inuit
language, which contains 22 words for snow. GEORGE LAKOFF, WOMEN, FIRE, AND DANGEROUS
THINGS: WHAT CATEGORIES REVEAL ABOUT THE MIND 308 (1987). Each term encompasses a variety

of snow characteristics: texture, sticking power, wetness, duration, and so forth. Id.
47. Efficiency gains over medieval English are obvious. See, e.g., GILLIAN R. OVERING, LANGUAGE, SIGN, AND GENDER IN BEOWULF 22-23 (1990) (providing a side-by-side comparison of the
medieval English text and one modern English translation of Beowulf). English also exhibits a remarkable facility for absorption of words from other languages, such as salsa, tsunami, detente, and kindergarten.
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could be a benefit, rather than a detriment, to society. I believe that you
are correct in suggesting that the value of a common language is greater
than the value of a super-language. The common language would clearly
minimize misunderstandings and other costs of communication." However, the error in the English-Only movement is that proponents of English-

Only policies confuse such policies with implementation of a common language.49 The English-Only approach guarantees only that the government,
not necessarily the populace, will speak a single language." Indeed, giv-

en persistent immigration, it is unlikely that a true 'common' language

will ever be fully instituted in this country."5 '
Carlos creased his brow thoughtfully as he continued, 'This brings us
to your first point. If we begin from the premise that a society (government and citizenry) which speaks all languages (or even a single universally common language) is unattainable, then only two possible paths
exist. First, we can have, as you suggested earlier, a government which
speaks only one language and attempts to conform society to its choice.
Second, we can have a government which speaks whichever languages are
necessary, or convenient; allowing the society to choose and mold its
language. As you have said, people will act 'as if' they are aware of the

rules of the economics of language.52 In such a situation, we do not have
to force the issue; the issue will take care of itself."
I instantly closed in for the kill. "Just how do you propose to implement this wasteful multilingualism program in the face of budget cuts,
decreased governmental spending, and an English speaking voting majori-

ty?,,53
He stated flatly, "I do not think that the government must implement

48. Note that, throughout Carlos' advocacy of a super-language, there is an underlying assumption that all will speak it. Hence, even in raising the level and caliber of language, there is a requirement that a common language be spoken.
49. Indeed, one commentator has expressed doubt that English-Only will ever cause non-English
speakers to learn English because the incentive to learn English comes more from informal sources,
such as a desire to fit in socially and get ahead in business, than from a desire to gain access to the
government. See Perea, supra note 7, at 354-55.
50. One court has held that speaking a foreign language is expression protected by the First
Amendment's guarantee of free speech. See, e.g., Yniguez v. Mofford, 730 F. Supp. 309, 316 (D. Ariz.
1990), affrd in part and rev'd in part sub nom. Yniguez v. Arizona, 939 F.2d 727 (1991), dismissal
for mootness denied by 975 F.2d 646 (9th Cir. 1992) (invalidating Arizona's English-Only law as
overbroad); Asian Am. Business Group v. City of Pomona, 716 F. Supp. 1328, 1330 (C.D. Cal. 1989)
(invalidating the municipal ordinance which required that all signs use at least 50% of space for English copy).
51. See VELTMAN, supra note 9, at 109 (noting that Spanish persists not because Hispanic groups
refuse to learn English, but because new waves of immigrants have not yet had time to learn it).
52. See supra note 32 and accompanying text.
53. This objection frequently occurs in English-Only literature. See, e.g., ENGLISH FIRST, WHY
ENGLISH FIRST?
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any 'program.' On the contrary, I would support a status quo approach to
the matter. Without any English-Only legislation, non-English speakers
will learn English fairly quickly and English-Only legislation will not
make them learn it any faster. 4 Further, current government programs
spend few funds on multilingual materials. 5 Moreover, the inability to
communicate with some of its citizens could cost the government far more
time and money. My grandmother's visit to the DMV is one example."56
"As I was saying," he continued, "the choice is between an EnglishOnly system and a system where government is free to use whatever languages are convenient and appropriate. The difference between the two, in
economic terms, is the difference between a command system and a free
market system, respectively. If you are going to dictate people's responses
to economic pressures, you better do so exactly, or you will be bucking
the market and an inefficient result will follow."
I was surprised and somewhat dismayed to hear this level of economic
argument from Carlos and my face must have given me away.
"Economics was my minor in college," Carlos said by way of explanation. "I was always a champion of the free market. But even leaving
that line of argument aside, I am firmly convinced you have chosen the
wrong option. The basis for your error is that you have restricted the
government to monolingualism before the citizenry has arrived at that
point. Let me try to give you a graphic illustration."
He flipped over a sheet of paper in his hand and sketched out the
graph depicted in Figure 1 as he explained its significance. "Each misunderstanding, or communication that is not possible, represents a cost.
For example, mistakes may be made or transactions may not occur. Here,
we see an approximation of the costs to each individual compared to the
number of languages the individual speaks. The model assumes that a
roughly equivalent spread of monolinguals, bilinguals, trilinguals, and so
forth, exist in each language."
"In this scenario, the multilingual person who can speak every language has no cost of interaction in terms of communications and misunderstandings (point p3). The monolingual's costs of interaction are great
because interaction is limited to those who speak the same language (point
pl). The bilingual's costs are approximately half that of the monolingual
because the second language permits conversation with persons of two lingual sets (point p2). Each language the individual knows will reduce his

54. See supra note 49 and accompanying text.
55. For example, bilingual services for the 1984 elections cost roughly $338,000 for written
bilingual assistance and $30,000 for oral assistance. ENGLISH FIRST, BILINGUAL BALLOTS: ELECTION
FAIRNESS OR FRAUD 5.

56. See supra notes 17-20 and accompanying text.
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costs of interaction, which approach zero as the individual approaches full
knowledge."
1

p

2

1p

CD

0

0

Number of Languages
Figure 1: Cost of Interaction Curve
It took me a minute to discern the application of the graph to our
discussion. "Are you saying that the government is forced into the position
of the monolingual and, therefore, must bear the greatest cost?"
"Yes," he answered firmly. "This aspect of the English-Only approach
is most strikingly apparent in situations where the government might find
it advantageous to employ bilinguals to deal with the public, such as in
my Grandmother's case. In these situations, English-Only initiatives tie the
government's hands. Because the government may only speak English,
supervisors of agencies in language ghettos may not employ bilinguals or
translators to overcome these language barriers. Moreover, the
government's cost is much higher than the monolingual individual's because the government has far more interactions with various individuals
than any average person. Compared to our model of costs to individuals,
the importance of the government's ability to change its language to suit
the situation is magnified a hundred-fold or more."
A curious light came into his eyes. "On the other hand, consider English language instruction. This instruction reduces interaction costs for the
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individuals taught because they gain a language. These individuals then
move further down the language-interaction costs curve shown in Figure
1. Also, instruction reduces interaction costs for all others, as the group of
individuals who share a common language with them grows. This growth
in the group of individuals sharing a common language skews the assumption of the model, so that the curve shifts down for all English speakers-see Figure 2. Finally, the English-speaking government's interaction
costs shrink because it is in the growing group of individuals sharing a
common language.5 ' This seems to be the panacea you seek."58

0
0t0

QQ1s
C11

C14
W0

Number of Languages

Figure 2: Shift Induced by English Instruction
I was beginning to see the wisdom of his argument, but I was still far
from being convinced. "But," I interrupted him, "your model only looks at
costs from the limited standpoint of communication costs. Wouldn't it be

57. The English Proficiency Act was proposed to increase access to English literacy programs.
Paradoxically, U.S. English opposed this measure, which "raised questions about [U.S. English's] real
intentions: to break down language barriers or to target non-English-speakers for abuse." CRAWFORD,
supra note 36, at 59.
58. Compare this with the Eastern view of multilingualism, presented in David F. Marshall &
Roseann D. Gonzalez, Una Lingua, Una Patria?: Is Monolingualism Beneficial or Harmful to a
Nation's Unity?, in PERSPECTIVES ON OFFICIAL ENGLISH 30, 31 (Karen L. Adams & Daniel T. Brink
eds., 1990) ("Many languages are like petals of a lotus. Many languages form a national mosaic. If
some petals wither and fall off or some chips are displaced from the mosaic, then the lotus and the
mosaic look ugly. With the death of languages the country will be poorer.").
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more accurate to include the costs for translating and producing government communications in more than one language?"

"The model does have certain limitations," he responded. "While it
does not include such real-world costs as you suggest, it is a useful tool

for comparing different approaches to the problem of efficient communication. 9 Further, ignoring these costs will not harm the model's accuracy
for comparing the English-Only approach to the education model for two
reasons. First, it is difficult to predict what costs will actually occur in the

long run. For example, in Abuela's case, printing materials in her language
which a non-Spanish speaking clerk could have shown her, may have
proven less expensive than forcing that same clerk to take twenty minutes
to try to explain the matter."
"Second, I am not advocating any required expenditures for govern-

ment communication in other languages. Rather, officials in charge of
communicating with the public should make those decisions by weighing
the value of using other languages against the cost."' Still, he pressed
on, "There is more to this issue than the question of whether your methods are likely to achieve your goals. The English-Only proposition to print
ballots only in English is an unconstitutional disenfranchisement of those
citizens who do not speak English."

I interrupted him: this was going too far. "The typical non-English
speaking voter is a loose cannon. Without the information available to the
English speaker, there is no possibility of making an informed vote.61
Further, the government has no obligation to provide services in every language. You cannot require this of government, because the individual has

59. POSNER, supra note 3, at 16-17. Posner states:
The reader who lacks previous acquaintance with economics may be troubled by what
appear to be the severely unrealistic assumptions that underlie economic theory.... However, abstraction is of the essence of scientific inquiry, and economics aspires to be scientific. Newton's law of falling bodies, for example, is unrealistic in its basic assumption that
bodies fall in a vacuum, but it is still a useful theory because it predicts with reasonable
accuracy the behavior of a wide variety of falling bodies in the real world.... But its lack
of realism in the sense of descriptive completeness, far from invalidating the [economic
theory of the law], is a precondition of theory. A theory that sought faithfully to reproduce
the complexity of the empirical world in its assumptions would not be a theory-an explanation-but a description.
Id.
60. Of course, this discretion may be limited by constitutional considerations, such as the Voting
Rights Act of 1965, 42 U.S.C. § 1973 (1988 & Supp. V 1993), which requires ballots to be printed in
more than one language in areas which have a certain proportion of non-English speaking citizens. Id.;
see also infra note 63 (discussing multilingual ballots).
61. This is an English-Only argument. See ENGLISH FIRST, BILINGUAL BALLOTS: ELECTION FAIRNESS OR FRAUD? 9-10 ("[Wlhile a voter arriving at the polls who suffers a language barrier may be
entitled to a bilingual ballot, he or she may not understand the issues or the positions of the candidates
upon which he or she is voting.").
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it." 62
"No, you are wrong-that characterization trivializes the debate,"
Carlos snapped. "It is not a matter of an individual's rights; it is a matter
of a coercive exercise of power by the majority over a powerless minority.
The United States Supreme Court considered this exercise a reprehensible
abuse of power by the majority, particularly in the multilingual ballots
context. 63 Elimination of these ballots is a disenfranchisement of the voters 64 and the Court has analyzed this sort of action under strict constitutional scrutiny. 5 I am shocked by your argument that if minorities are
not politically well-informed, they should be disenfranchised. They are not
'loose cannons,' the ethnic language informational networks are more than
adequate to help linguistic minorities to make informed choices.' Still,
would you take the vote away from other citizens if they failed to keep up
on current events? Why not begin a 'poll quiz' and only permit those who
pass the quiz to vote?"
"I don't see how strict scrutiny applies," I retorted, "when the Supreme Court has not held that language can define a discrete, insular mino

right to

62. This argument recurs in U.S. English and English First materials. See, e.g., ENGLISH FIRST,
supra note 53 ("The English First debate is one of rights and responsibilities.... The key question is
'Does a person have the right to special taxpayer-funded government services in his native language,
or does he have a responsibility to learn the language of his new country?' ").
63. Even with the presence of multilingual ballots, large groups of citizens remain disenfranchised. A county will only issue ballots in a foreign language when more than 5% of the voting-age
citizens are members of a single language minority. 42 U.S.C. § 1973b (1988 & Supp. V 1993). An illustration of a large disenfranchised area is Los Angeles, which had 69,000 Spanish monolinguals in
1984, a number less than 5% of the population. Carol Schmid, Comment, Language Rights and the
Legal Status of English-Only Laws in the Public and Private Sector, 20 N.C. CENT. L.J. 65, 89 (1992).
64. A study conducted by the Mexican-American Legal Defense and Education Fund concluded
that 72% of Spanish-speaking citizens would be less likely to vote without the language assistance
required by the Voting Rights Act. Sandra Guerra, Note, Voting Rights and the Constitution: The
Disenfranchisement of Non-English Speaking Citizens, 97 YALE L.J. 1419, 1431 (1988) (citing R.
BRISCHETro, BILINGUAL ELECTIONS AT WORK IN THE SOUTHWEST 51 (1982)).
65. See United States v. Carolene Prods. Co., 304 U.S. 144, 153 n.4 (1938). In footnote four of
Carolene Products the Court stated:
Nor need we enquire whether similar considerations enter into the review of statutes directed at particular religious or national or racial minorities [or] whether prejudice against
discrete and insular minorities may be a special condition, which tends seriously to curtail
the operation of those political processes ordinarily to be relied upon to protect minorities,
and which may call for a correspondingly more searching judicial inquiry.
Id. (citations omitted). See generally Bruce A. Akerman, Beyond Carolene Products, 98 HARV. L. REV.
713, 715 (1985) (arguing that Carolene Products provides a foothold against counter-majoritarianism
by suggesting that the legislation itself may result from an undemocratic procedure in certain instances).
66. The United States Supreme Court expressly recognized the validity of this argument in upholding the Voting Rights Act in Katzenbach v. Morgan, 384 U.S. 641, 646-47 (1966). The adequacy
of the non-English speaking media is illustrated by a simple fact: the radio station with the largest
revenues in 1987 in Miami, Florida was WQBA, a station boasting a Spanish-only program. Jeffrey
Schmalz, HispanicInflux Spurs 3 Ballots on Language, N.Y. TImEs, Oct. 26, 1988, at Al.
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nority, unlike gender or race. '
He paused momentarily and replied, "I know that there is no precedent

which expressly states that a linguistic minority may constitute a suspect
class. However, the Supreme Court has cited with approval a finding that
some Hispanics 'have suffered from, and continue[ ] to suffer from, the
results and effects of invidious discrimination.' 8 Further, both the passage of the bilingual provisions to the Voting Rights Act and federal involvement in education demonstrate governmental recognition of discrimi-

nation against Hispanics."69
I interrupted him, "No matter how much historical discrimination you
show, you still cannot prove that disparate treatment results from an im-

mutable characteristic rather than behavior. It seems to me that speaking a
language other than English is behavior, not a characteristic. Because any
person can learn his or her way out of the suspect class, the situation does

not merit strict scrutiny."
"Well," he hedged, "there are a few reasons why strict scrutiny is
applicable in this situation. First, for some immigrants language may, in
fact, be an immutable characteristic. 0 Second, the Court no longer requires immutability to find a suspect class; the Court has found that alien-

age is a suspect class, although an alien may apply for and gain citizenship. " So, immutability is not really a hindrance to establishing linguistic
minorities as suspect classes."
I continued my protest, "Even if linguistic minorities should be estab67. The Supreme Court has not resolved the question of whether language-based discrimination
constitutes infringement of a "suspect class." Schmid, supra note 63, at 74. In fact, some cases have
answered this issue in the negative: "Language, by itself, does not identify members of a suspect
class." Soberal-Perez v. Heckler, 717 F.2d 36, 41 (2d Cir. 1983), cert. denied, 466 U.S. 929 (1984).
However, several commentators have argued that language-based discrimination should receive strict
or intermediate-level scrutiny. See, e.g., Califa, supra note 14, at 347-48; Rachel F. Moran, Note,
Quasi-Suspect Classes and Proof of DiscriminatoryIntent: A New Model, 90 YALE L.J. 912, 921-25
(1981); Note, "Official English": FederalLimits on Efforts to Curtail Bilingual Services in the States,
100 HARV. L. REV. 1345, 1352-56 (1987).
68. White v. Regester, 412 U.S. 755, 768 (1973) (quoting Graves v. Barnes, 343 F. Supp. 704
(W.D. Tex. 1972)). In White, the Court stated that:
[The [district] court observed, based upon prior cases and the record before it, that the
Bexar community, along with other Mexican-Americans in Texas, had long "suffered from,
and continues to suffer from, the results and effects of invidious discrimination and treatment in the fields of education, employment, economics, health, politics and others."
Id. at 768 (quoting Graves, 343 F. Supp. at 728).
69. Califa, supra note 14, at 335 n.262.
70. See Califa, supra note 14, at 335 n.262 (suggesting that language may be an immutable characteristic). Also, in Garcia v. Gloor, 618 F.2d 264, 270 (5th Cir. 1980), cert. denied, 449 U.S. 1113
(1981), the Fifth Circuit noted that "[to a person who speaks only one tongue or to a person who has
difficulty using another language than the one spoken in his home, language might well be an immutable characteristic like skin color, sex or place of birth." Id.
71. Califa, supra note 14, at 335 n.262 (citing Bemal v. Fainter, 467 U.S. 216, 219 (1984)).
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lished as suspect classes, the English-Only initiatives are not discriminatory. Linguistic minorities are affected only to the degree that they come
into conflict with the legitimate aims of the statute: a common language
must be spoken in government affairs."72
"When English-Only statutes restrict the ability of language minorities
to conduct government business in their native tongues, the statutes may
be deemed to be less than precisely tailored to serve a compelling government interest,"73 he replied stoically. "However, when the issue is voting,
the Court may require that such statutes satisfy strict scrutiny because they
disenfranchise a minority of voters. Further, the English-Only statutes
leave minorities with no hope of reenfranchisement because they can
neither vote, nor petition those who can, without learning English. Minorities are denied their civil rights-access to the most basic elements of
participation in the political process-in derogation of the fundamental
principles of fairness and democracy.74 Denying a citizen the vote is invidious, notwithstanding that the stated purpose is to encourage that citizen to speak English!"75
I was beginning to get a little light-headed. Visions of racism allegations, class action lawsuits, and the end of my career as a public official
swam through my head. "But, if English-Only is such a harm, how can so
many people be in favor of it? What is the driving force behind the English-Only movement?"
VI. CARLOS SHOWS THE LEGISLATOR THE UGLY TRUTH
BEHIND THE HISTORY OF AN ENGLISH-ONLY GROUP

Carlos took a deep breath and looked me in the eye. "Let me tell you
a little about the history of U.S. English, one of the foremost activist
groups for English-Only legislation. Dr. John Tanton organized the group
U.S. English in 1983 along with former United States Senator S.I.
Hayakawa.76 Dr. Tanton is an ophthalmologist who began the Federation
for American Immigration Reform (F.A.I.R.) in the late 1970s.77 U.S.

72. This argument has been advanced by English-Only organizations. See ENGLISH FIRST, BILINGUAL BALLOTS: ELECTION FAIRNESS OR FRAUD? 10.

73. According to Plyler v. Doe, 457 U.S. 202, 217 (1982), courts will uphold differential treatment of members of a suspect class only if it has been "precisely tailored to serve a compelling governmental interest." Id. In light of the various less-intrusive means of encouraging the use of English
(most notably through instruction), it is possible that the courts will not find English-Only statutes to
be precisely tailored. See Califa, supra note 14, at 341-43.
74. Some commentators have argued that language minorities should receive strict or intermediate levels of scrutiny. See authorities cited supra note 67.
75. Califa, supra note 14, at 337.
76. CRAWFORD, supra note 36, at 54.
77. Id. F.A.I.R. was at the forefront in lobbying for stricter immigration laws. Id.; Califa, supra
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English was a spin-off of F.A.I.R.,78 and its early platform included a
twenty-year hiatus on immigration from regions which 'threatened the
English language.' 79 Eventually, U.S. English toned down its strident
rhetoric to improve the odds of achieving its goals.' U.S. English's cur-

rent platform includes promoting enactment of state English-Only statutes,
a federal English-Only statute, and, ultimately, a federal constitutional
English-Only amendment.8 U.S. English's vision of English-Only legis-

lation contemplates eradication of bilingual education and ballots."82
"In 1990, a confidential U.S. English memo authored by Dr. Tanton
surfaced. I want you to examine this paper." He handed me a well-worn
sheet marked "WITAN IV Conference" at the top. It read:

How will we make the transition from a dominant non-Hispanic society with a Spanish influence to a dominant Spanish
society with non-Hispanic influence?... As Whites see their
power and control over their lives declining, will they simply go
quietly into the night? Or will there be an explosion?"

Will Latin American migrants bring with them the tradition of
the mordida (bribe),' the lack of involvement in public affairs,

note 14, at 300.
78. CRAWFORD, supra note 36, at 54; Califa, supra note 14, at 300.
79. Id. at 327.
80. CRAWFORD, supra note 36, at 56-57; see also Perea, supra note 7, at 345 ("Part of U.S.
English's original program was to 'control immigration so that it does not reinforce trends toward
language segregation.' ").
81. See 1 U.S. ENGLISH 6; U.S. ENGLISH UPDATE (U.S. English, Wash., D.C.), Spring 1993, at 1,

2, 5-6.
82. See Califa, supra note 14, at 300-03. Califa notes that U.S. English has unsuccessfully asked
California's attorney general to stop distributing multilingual ballots in areas not covered by the Voting Rights Act. Id. at 301-02. Additionally, U.S. English has submitted an amicus brief in Teresa P. v.
Berkeley Unified Sch. Dist., 724 F. Supp. 698 (N.D. Cal. 1989). Id. at 302. In it, U.S. English claimed
that California's English-Only legislation explicitly repudiated bilingual education. Id. See generally
Hearing, supra note 7, at 3 (opening statement of Sen. Orrin Hatch) (stating that bilingual education
and multilingual ballots could possibly be eliminated).
83. See Califa, supra note 14, at 326-27. This paper, widely referred to as the WITAN IV paper,
was prepared for a conference held by Dr. Tanton in 1986, aimed at "discussing the future of the
United States." CRAWFORD, supra note 36, at 66 n.5. The name WITAN came from the Old English
"witenagemot," which was a council of wise men who advised the King. Id. Commentators have considered this choice of name to be an expression of Anglo-Saxon power. CRAWFORD, supra note 10, at
154.

84. Califa, supra note 14, at 327 n.218 (quoting Dr. John Tanton, the WITAN IV Paper 2
(1986)). It is interesting to note that here, Dr. Tanton seems to be implying that it is the whites who
will lose control and cause an "explosion" over their loss. Throughout the rest of the paper, it is Hispanics who are vilified as being without morals, honesty, and self-control. See id. at 326-27 & nn.21723.
85. Id. at 327 n.218 (quoting Dr. John Tanton, The WITAN IV Paper 2 (1986)). Note that, although Dr. Tanton provides the Spanish term, he has no difficulty in finding an English-language
translation. Indeed, American caselaw has documented many examples of bribery, wholly apart from
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etc.?"
The theory of a moratorium: the pause in immigration between
1930-1950, combined with the assimilating experience of fighting
side-by-side ... in World War II gave us a needed pause so that
we could assimilate the mass of people who came in the early
years of the century. Do we again need such a pause? 7
Gobernar es poblar translates8 "to govern is to populate." In
this society where the majority rules, does this hold? Will the
present majority peaceably hand over its political power to a
group that is simply more fertile?8 9
the pervasive Hispanic influence Dr. Tanton fears. See, e.g., W.S. Kirkpatrick & Co. v. Environmental
Tectonics Corp., 493 U.S. 400, 402 (1990) (involving a New Jersey corporation's bribery of Nigerian
officials); Upjohn Co. v. United States, 449 U.S. 383, 386 (1981) (seeking documents related to an
American corporation's "questionable payments"); Occidental Petroleum Corp. v. SEC, 873 F.2d 325,
328 (D.C. Cir. 1989) (challenging SEC release of records of investigation of bribery attempts by corporation of foreign officials); United States v. Southland Corp., 760 F.2d 1366, 1369, 1383 (2d Cir.
1985) (upholding conviction of 7-11 parent for conspiracy to bribe state officials); Clayco Petroleum
Corp. v. Occidental Petroleum Corp., 712 F.2d 404, 405 (9th Cir. 1983) (charging defendant with
making secret payments to official of Umm Al Qaywayn to obtain petroleum concessions).
86. Califa, supra note 14, at 327 n.218 (quoting Dr. John Tanton, The WITAN IV Paper 2
(1986)). Here, Dr. Tanton seems caught in a paradox: why fear that Hispanics will not get involved,
while also being afraid that they will get so involved that they will steal non-Hispanic political power?
It also appears that Dr. Tanton is conveniently overlooking the fact that, on average, Americans have
had a less than stellar record for political participation. See, e.g., BUREAU OF THE CENSUS, U.S. DEP'T
OF COMMERCE, STATISTICAL ABSTRACT OF THE UNITED STATES 1991, at 271 (111 th ed. 1991) (stating
that voter turn-out for 1988 congressional races was 44.7%); Nancy Gibbs, Keep the Bums In, TIME,
Nov. 19, 1990, at 32 (stating that voter turnout rate in the 1990 congressional elections was 36.4%);
Hendrik Hertzberg, Twelve Is Enough, NEW REPUBLIC, May 14, 1990, at 22 (finding that in the 1986
nonpresidential elections, the United States had a lower voter turnout rate than France, Nicaragua,
Norway, Hungary, El Salvador, Israel, Turkey, Italy, and Lithuania).
87. Califa, supra note 14, at 327 n.223 (quoting Dr. John Tanton, The WITAN IV Paper 3
(1986)). However, contrast Dr. Tanton's "immigration moratorium" with the view of immigrants presented in Chuck Lane, Open the Door: Why We Should Welcome Immigration, NEW REPUBLIC, Apr.
1, 1985, at 20, 24:
Some immigrants do end up on welfare, but most become productive workers, paying
far more into the system in taxes than they take out in social welfare costs. Those who are
willing to take the drastic step of starting a new life in a new country tend to be bolder,
more entrepreneurial, and more willing to work hard and sacrifice than other members of
their societies (or of this society). According to Hoover Institution economist Barry
Chiswick, those attributes help explain the fact that between 11 and 16 years after coming
to America, the average immigrant is already earning at least as much as the average native.
Id. at 24.
88. Id. at 326 & n.217 (quoting Dr. John Tanton, The WITAN IV Paper 4 (1986)). Curiously, although the author of this article is Latino, a hispanophone, a government major, and has spent extensive time engaged in political debates with Latinos, he has never heard this phrase used, and is unaware of anyone who has heard it used by a Latino. Of course, it is always possible that Dr. Tanton
merely created the phrase himself; he is not overtly claiming that it is a tenet of Hispanic culture-he
does so merely by implication.
89. Id. Here, however, two crucial analytical errors are apparent: First, in a democracy, the fact
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Can homo contraceptivus [sic] compete with homo progenitiva
[sic] if borders aren't controlled?' Or is advice to limit one's
family simply advice to move over and let someone else with
greater reproductive powers occupy the space? Perhaps this is the
first instance in which those with their pants up are going to get
caught by those with their pants down!
Is apartheid in Southern California's future? The demographic
picture in South Africa now is startlingly similar to what we'll see

in California in 2030. In Southern Africa, a White minority owns
the property, has the best jobs and education, has the political
power, and speaks one language. A non-White majority has poor
education, jobs and income, owns little property, is on its way to
political power and speaks a different language. .. ." In the California of 2030, the non-Hispanic Whites and Asians, will own the
property, have the good jobs and education speak one language
and be mostly Protestant and "other." The Blacks and Hispanics
will have the poor jobs, will lack education, own little property,
speak another language and will be mainly Catholic.

that power is peacefully turned over to a more numerous group is expected to hold true as a major
tenet of democratic society. To believe otherwise is to think that the Republican party should have
waged a small war after the 1992 elections to prevent the Democratic party, which had won more
seats in Congress, from seizing power.
Second, Dr. Tanton seems to implicitly adopt the offensive notion that ethnic minority individuals think, act, vote, (and perhaps even look?) exactly alike. See, e.g., Califa, supra note 14, at 327 &
nn.218-23. This is a common error which occurs with stereotyping and deindividualization. For more
on the consequences of deindividualization, see generally Linz Audain, Critical Cultural Law and
Economics, the Culture of Deindividualization, the Paradox of Blackness, 70 IND. L.J. (forthcoming
Summer 1995). Professor Perea correctly points out that if English-Only proponents are truly worried
about the power of minority voting blocs distorting the democratic ideal, they should be equally concerned about English-speaking voting blocs. Perea, supra note 7, at 349. They are not, because their
concern is not with the voting bloc problem, but rather with ethnicity which is different from the core
culture. Id.
U.S. English is not the only English-Only proponent group which has been linked to anti-Latino sentiment. English First is led by Lawrence Pratt, a former Virginia state legislator. Califa, supra
note 14, at 299. In 1985, Mr. Pratt was secretary of the Council for Interamerican Security, which
issued a statement that any Hispanics who supported bilingual education were a threat to national
security. Id. at 299-300.
90. Califa, supra note 14, at 326 n.217 (quoting Dr. John Tanton, The WITAN IV Paper 4
(1986)). Note here that Dr. Tanton uses taxonomical classifications to imply that Hispanics are a distinct species. See id.
91. Id. at 327 & n.222 (quoting Dr. John Tanton, The WITAN IV Paper 5 (1986)). Interestingly,
apartheid is characterized by distinct treatment of different races. To this end, the English-Only agenda
arguably promotes apartheid by disenfranchising and derogating linguistic minorities. In any event, at
least one commentator has seriously questioned the factual bases for the apartheid analogy. See
CRAWFORD, supra note 10, at 155.
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The expression on my face must have betrayed my shock. I stammered, "But these initiatives have passed with overwhelming numbers in
most jurisdictions.92 Surely this point of view alone could not have carried the day-this must be nothing more than the extremist position."
"I did not mean to suggest that all, or even most, supporters of English-Only had racist or ethnocentric motives," Carlos apologized.
"However, when you have this sort of material authored by the leaders of
the movement and when others are making similar comments93 it forces
you to wonder whether the movement's supporters are being manipulated
for darker purposes. When I speak of the motivations of the English-Only
movement, I refer to the major organizations, not to voters persuaded by
seemingly innocent language championing English, America, and national
pride."
Carlos continued, "One factor that proves that this intolerance is not
commonly shared throughout the English-Only supporting community is
that the publication of the WITAN IV paper generated a tremendous backlash in the supporting community. In response to the backlash, U.S.
English's board of directors resigned, Dr. Tanton was removed, and hysteria fragmented U.S. English's operations.' However, F.A.I.R.'s umbrella
organization continued to fund U.S. English and U.S. English has survived.95 U.S. English's crusades have succeeded in some states.96 U.S.
English claims that the English-Only movement will serve three objectives.97 First, English-Only will promote national cohesiveness and unity.98 Second, English-Only will prevent the 'erroneous message' that citi-

92. The English-Only initiatives have passed with as much as 84% of the ballot in some areas.
supra note 36, at 52, 58 (noting that California's official English referendum passed by a
3-to-i margin and describing Florida's official English amendment).
93. Lawrence Pratt, head of English First, another prominent pro-English-Only group, published a
report through the Council for Interamerican Security, asserting that "Hispanics who support bilingual
education are a national security threat to the United States." Califa, supra note 14, at 299-300.
94. See, e.g., Zita Arocha, Chavez Quits U.S. English Organization,WASH. POST, Oct. 20, 1988,
at A18; Cronkite Quits English-Only Campaign Body, L.A. TIMES, Oct. 14, 1988, at 2; Echoes of
Nativism, 159 AMERICA 483, 483 (1988); Susan Kelleher, Advocates of "Official English" on the Defensive: Proponents of Ballot Measures in 3 States Deny Racism Charges in Wake of Controversy,
WASH. POST, Oct. 23, 1988, at A16.
95. See CRAWFORD, supra note 10, at 157-58. F.A.I.R. advocates a host of anti-immigration bills
and is linked to Population Environment Balance, Inc., a group that has placed a series of advertisements in San Francisco newspapers blaming societal ills on immigration. Imahara & Kim, supra note
34, at 110. These groups believe that, in their own words, English-Only laws are needed to combat
"'self-serving ethnic politicians' who were promoting bilingual education, bilingual ballots and other
multilingual services in order to maintain 'language ghettos' of non-English speakers who would vote
as they were told." Gonzalez et al., supra note 17, at 25 (quoting William Trombley, Prop. 63 Roots
Traced to Small Michigan City, L.A. TIMES, Oct. 20, 1986, at 3).
96. See supra note I1 (listing states that have passed some form of English-Only legislation).
97. See Imahara & Kim, supra note 34, at I11.
98. See Hearing,supra note 7, at 53 (statement of S.I. Hayakawa, former United States Senator)
CRAWFORD,
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zens may participate in the political process without learning English. 9
Third, it will force immigrants to speak English."'
I recalled seeing that platform in various U.S. English documents.'"'
Also, English First had propounded a similar agenda. 2
Carlos seemed slightly agitated now and his voice trembled as he
spoke. 'There is a counter-argument to each of these goals. First, it is true

that English-Only will instill national cohesiveness, but only for those who
speak English. 03 I can assure you that those who do not, who have been

disenfranchised and discriminated

against, will feel little or no

'cohesiveness' with their oppressors."° It is a 'cohesiveness' of the sort

gained by an 'us vs. them' posture; in reality, it will produce divisiveness.0 5 Adolf Hitler achieved such 'cohesiveness'

by blaming all

("What concerns most people is the open threat that foreign language ballots convey to our cherished
idea of 'one nation, indivisible.' ").
99. Dr. John Tanton, Address at the Los Angeles Rotary International Meeting (Apr. 15, 1988).
100. See 1 U.S. ENGLISH 2 ("U.S. English believes that an official language establishes a clear
language policy for our country that says to all who live here and to all who come here: Knowing
[sic] English is important in the United States. You may live in this country without learning our
common language, but to participate in the economic, political, cultural and social life this nation
offers, you should learn English.").
101. See, e.g., 1 U.S. ENGLISH; U.S. ENGLISH UPDATE (U.S. English, Wash., D.C.), Spring 1993.
102. See, e.g., ENGLISH FIRST, BILINGUAL BALLOTS: ELECTION FAIRNESS OR FRAUD? 9-10; ENGLISH FIRST, WHY ENGLISH FIRST?.
103. The sociolinguist Karl Deutsch has indicated that language is not a necessary or sufficient
condition for the sense of nationalism which English-Only proponents seek:
The Swiss may speak four different languages and still act as one people, for each of them
has enough learned habits, preferences, symbols, memories, patterns of landholding and
social stratification, events in history, and personal associations, all of which together permit him to communicate more effectively with other Swiss than with the speakers of his
own language who belong to other peoples.
KARL W. DEUTSCH, NATIONALISM AND SOCIAL COMMUNICATION 97 (2d ed. 1966).
104. See Carol Schmid, The English Only Movement: Social Bases of Support and Opposition
Among Anglos and Latinos, in LANGUAGE LOYALTIES-A SOURCE BOOK ON THE OFFICIAL LANGUAGE CONTROVERSY 202 (James Crawford ed., 1992). Commentators have noted that proposed English-Only legislation tends to polarize Hispanic and Anglo populations; Hispanics see the English-Only
movement as a threat to their ethnic community and a new means to justify discrimination. Id. at 202,
204-07. Anglos, on the other hand, primarily support English-Only as an affirmation of nationhood.
Jack Citrin et al., The "Official English" Movement and the Symbolic Politics of Language in the
United States, 43 W. POL. Q. 535, 556 (1990).
105. Note that Senator Pete Domenici (R-N.M.) said in response to the proposed English-Only
amendment:
[T]his amendment won't remedy any of the problems which the Senator from Idaho has
pointed out. It won't help anyone learn the English language. It won't improve our society.
It won't lead to a more cohesive nation. In fact, it will create a more divided nation. This
amendment is an insult to all Americans for whom English is not the first language now at
this stage of their life and to all those Americans who would like to learn English but who
can't for one reason or another.
I oppose this amendment because it does nothing that it is supposed to do. It won't help
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Germany's ills on the Jews and the Gypsies.'" U.S. English seeks it now
by blaming Latinos and Asians."
I stood my ground on this point. "But although cohesiveness may be
sought improperly in other situations, don't we need cohesiveness here?
After all, we do not want to be left in a situation like Quebec has found itself."1' 7
His voice rose slightly. "There are three reasons why we will never
find ourselves in Quebec's situation. First, Quebec does not have the level
of language assimilation present in the United States.' 8 Second, five distinct factors have been identified which distinguish the two situations:
language, geographic and territorial mobility, the role of religion, politics,
and the founding myths.'" Finally, Maxwell Yalden, commissioner of
Canada's official languages, has stated 'We do not have the separatist
problem in Canada because we have two languages. We have the problem
because we refuse to give status to the other [French] language."" This

a poor Italian grocer to learn how to write English.... It won't create a better, stronger,
more cohesive American society.
131 CONG. REC. S 11,456 (daily ed. Sept. 13, 1985) (statement of Sen. Domenici). See generally Perea,
supra note 7, at 363-71 (discussing how official English laws unequally discriminate between English
and non-English speakers).
106. See WILLIAM S. ALLEN, THE NAZI SEIZURE OF POWER 209-26 (1965); IAN KERSHAW, THE
NAZI DICTATORSHIP 139-45 (1985).
107. In the Canadian province of Quebec, segregationist tensions run high, reflecting a linguistic
rift
between English and French. Many English-Only proponents have suggested that such a situation
is possible, if not likely, in the United States between Spanish and English. See, e.g., William Raspberry, The Perils of 'Quebecking'. WASH. POST, Dec. 12, 1988, at All; Looking Ahead: Congress to
Deal with Key Language Issues: Bilingual Education, Puerto Rico Statehood to Be Highlighted, ENGLISH FIRST MEMBERS' REPORT (English First, Springfield, Va.), Winter 1993, at 2-3 (discussing the
division of the U.S. akin to Canada's Quebec).
108. Veltman notes that fewer than 2% of native French speakers in Quebec become primarily
English-speaking. VELTMAN, supra note 9, at 13. Compare this with the patterns of English acquisition

discussed in the Veltman and McCarthy & Valdez studies. See supra note 9.
109. Joseph Leibowicz, Comment, The Proposed English Language Amendment: Shield or
Sword?, 3 YALE L. & POL. REV. 519, 532 n.61 (1985) (citing Lawrence H. Fuchs, Immigration, Pluralism and Public Policy: The Challenge of the Pluribus to the Unum, in U.S. IMMIGRATION AND
REFUGEE POLICY 289, 308-10 (M. Kritz ed., 1983)). Fuchs explains his five criteria as follows: (1)
language: unlike the Quebecois, Latino leaders strongly promote English acquisition; (2) territory,
political memory, and geographic mobility: most Latinos are immigrants or descendants of immigrants,
and so feel no historic sense of defeat or loss. Also, they have adopted the migratory patterns of other
Americans, and are not overly concentrated in any one area; (3) the Church: unlike in Quebec, the
Catholic Church in the United States is both national and assimilationist; (4) politics: American politics is integrationist, and promotes nationalizing values, unlike its Canadian counterpart; (5) the
founding myths: Canada's founding myth is based on the union of two distinct and unique nations, as
contrasted with the American founding myth, which is based on the idea of protecting individual liberty against majoritarian tyranny. Lawrence H. Fuchs, Immigration, Pluralism, and Public Policy: The
Challenge of the Pluribus to the Unum, in U.S. IMMIGRATION AND REFUGEE POLICY 308-10 (Mary M.
Kritz ed., 1983).
110. Leibowicz, supra note 82, at 533 n.62 (brackets in original).
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suggests that English-Only supporters are actually contributing to the

'Quebecking' of the nation.""'
I could sense his rage as he resumed discussion of U.S. English's
three goals. "Next, the 'erroneous' message that one can participate in the

political process without learning English is a fundamental tenet of democracy-universal suffrage. The message is 'erroneous' only to the degree that in days gone by, women, blacks, illiterates and nonlandowners
were given the 'erroneous' idea that they, too, deserved the vote."' This

is not a goal-it is an injustice."".
He was almost livid. His hands leapt through the air, emphasizing his
points. "Finally, as for forcing immigrants to speak English-what about
their First Amendment rights to free expression? One's language conveys
as much about a person as vocabulary, word choice, or accent." 4 Are
Southern or Latino accents the next matter to be forbidden? This forced
assimilation is a distortion of the market and is more than unnecessary.
The English language is not threatened by continued immigration."'
Market pressures cause individuals to learn English"6 and most third

I11.

Id. at 533. At least one other commentator has stated:

Language differences do not in themselves lead to disruptions of national unity. Nor
does the unequal distribution of social status, economic prosperity, or political power between linguistic groups in itself make for solidarity or conflict. A stable maldistribution of
status, wealth, and power does not lead to language conflict. But when certain subordinate
groups break out of a traditionally subservient position and improve their situation relative
to others, the likelihood is that there will be conflict.
William R. Beer, Toward a Theory of Linguistic Mobilization, in LANGUAGE POLICY AND NATIONAL
UNrIY 217 (William R. Beer & James E. Jacob eds., 1985).
112. See Harper v. Virginia Bd. of Elections, 383 U.S. 663, 666-67 (1966) (declaring poll taxes
unconstitutional); Guinn v. United States, 238 U.S. 347, 363-64 (1915) (striking down literacy requirements for voting).
113. See Bray v. Alexandria Women's Clinic, 113 S. Ct. 753, 786-87 (1993) (Stevens, J., dissenting) (arguing that decisions may still "discriminate invidiously" even if the decisionmakers have goals
other than, or in addition to, discrimination against individuals); Califa, supra note 14, at 337 (stating
that it is invidious to deprive people of bilingual ballots, even if the stated reason is to encourage them
to learn English); cf.Katzenbach v. Morgan, 384 U.S. 641, 654 (1966) ("We are told that New York's
English literacy requirement originated in the desire to provide an incentive for non-English speaking
immigrants to learn the English Language.... Yet Congress might well have questioned, in light of
the many exemptions provided, and some evidence suggesting that prejudice played a prominent role
in the enactment of the requirement, whether these were actually the interests being served.").
114. Asian Am. Business Group v. City of Pomona, 716 F. Supp. 1328, 1330 (C.D. Cal. 1989)
("Since the language used is an expression of national origin, culture and ethnicity, regulation of the
sign language is a regulation of content.... Choice of language is a form of expression as real as the
textual message conveyed. It is an expression of culture.").
115. See Califa, supra note 14, at 294 n.7 (citing BUREAU OF THE CENSUS, U.S. DEPr' OF COMMERCE, 1980 CENSUS OF POPULATION: GENERAL SOCIAL AND ECONOMIC CHARACTERISTICS, NATIvITY AND LANGUAGE 1-68, tbl. 99 (1984) (stating that 98% of the American population speaks English
well or very well).
116. See Leibowicz, supra note 109, at 538.
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generation immigrants speak only English anyway. This pattern has existed for all of America's immigrants." 7 This English-Only coercion is little more than the bullying of linguistic minorities by a bigoted group
which has misguided a well-meaning majority."
VII. THE LEGISLATOR AND CARLOS DIVINE THE
ENGLISH-ONLY MOVEMENT'S DEEPER CURRENTS
"What motivates the leaders of the English-Only movement is most
likely something more than common bigotry," Carlos commented. "Along
these lines, three more complex dynamics have been suggested as possibilities: relative social status competition, desire for control over discourse,
or desire to recast the language debate in more favorable terms."
I sat forward, eager to hear some explanation that would absolve my
biggest campaign contributors from what was beginning to appear to be
nothing more than a racist campaign.
He began, "Relative status competition occurs when people class
themselves into arbitrary groups and compete for status." 8 You have
seen it whenever people cheer for professional athletic teams, or applaud
when guests on talk shows are from their hometown." 9 Anyway, people
also compete as racial groups because it is easy to class people that
way-you always know who is 'on your team' and who is not."' 2 Professor McAdams' model is useful in understanding the Jim Crow South.
The model explores how whites could dislike blacks enough to ban them
from restaurants, bathrooms, and water fountains yet still employ them to
cook, clean, and raise their children."''
"The relative social status competition model answers that the problem
only existed in certain types of associations. In other words, as long as the
blacks were subservient, the whites had no problem associating with
"' This also explains
them. 22
why racism is inversely related to social status: Those individuals who are able to contribute positively to group status

117. See authorities cited supra note 9 (discussing the three-generation model of language adaptation by immigrants).
118. See Richard H. McAdams, Relative Preferences, 102 YALE L.J. 1, 31-34 (1992).
119. See id. at 32 ("[Pleople do not generally compare themselves with the rest of the world but
with ... others they see as being 'similar' to themselves."). Indeed, Professor McAdams documents a
set of empirical studies showing that this phenomenon occurs even in groups assembled solely for the
purposes of study. Id. at 96. According to Professor McAdams, individuals display stronger feelings
toward members of their own group than members of foreign groups. Id. This suggests that when the
groups come together voluntarily on the basis of perceived similarities, intergroup bias would be even
stronger. Id.
120. Id. at 93.
121. Id. at 97-98.
122. Id.
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through, for example, business achievements or fame, are awarded elevated intragroup status and the status of those who do not contribute is low-

ered. As a result, those individuals who have less opportunity to contribute
to the group's status through achievement do so by lowering the status of

competing racial groups."'"
I interjected, "Are you saying that English-Only is a form of language
discrimination?"
He explained, "In a language situation, competition of this sort is
known as diglossia, where two languages coexist in a single speech community, but represent different societal classes, attitudes, levels of achievement, and proficiency.'24 As Professor Matsuda has noted, '[s]peech also
positions people socially ... [i]n many societies, certain dialects and
accents are associated with wealth and power."' Different languages
have different prestige values in American society" 6 and giving a language the official imprimatur can augment the prestige value of one language. Such augmentation is essentially the result of a successful EnglishOnly movement.'27 One prominent Hispanic leader has suggested that
English-Only laws are the functional equivalent of the Jim Crow laws

passed against African-Americans in the South."'28
123. Id. at 99. For the connection to the English-Only controversy, see Connie Dyste, The Popularity of California's Proposition 63: A Statistical Analysis, in PERSPECnVES ON OFFICIAL ENGLISH,
supra note 58, at 145 (finding that voters with less than a high-school education were only 4% opposed to English-Only statute, and the percentages increased with respect to education, so that 44% of
those voters with a master's degree or more were opposed to the measure).
124. Joan Rubin, Language and Politicsfrom a Sociolinguistic Point of View, in LANGUAGE AND
POLITICS 389, 392 (William M. O'Barr & Jean F. O'Barr eds., 1976). Professor Matsuda also notes
that this causes status-striving effort, which is responsible for assimilation. See Matsuda, supra note 1,
at 1344-45. In situations where, because of segregation, no status-striving effort inheres, the mothertongue will often survive. See id. at 1343. She gives Hawaiian Creole and Black English as two examples. See id. at 1343-44.
125. Matsuda, supra note 1, at 1352 (footnote omitted). Professor Matsuda notes that this also
operates in counter-culture ways, as speakers of Hawaiian Creole and Black English enjoy "covert
prestige," and serve as markers of in-group membership and group solidarity. Id. at 1344.
126. Rubin, supra note 124, at 394. Indeed, the argument has been made that our view of language is a form of "[l]inguicism... ideologies and structures which are used to legitimate, effectuate
and reproduce an unequal division of power and resources (both material and non-material) between
groups which are defined on the basis of language (on the basis of their mother tongues)." MINORrrY
EDUCATION: FROM SHAME TO STRUGGLE 13 (T.Skutnabb-Kangas & J. Cummins eds., Multilingual
Matters No. 40, 1988). See generally Citrin et al., supra note 104, at 535 (evaluating the movement on
the basis of "economic" and "status" politics).
127. See Matsuda, supra note 1, at 1343; ci. CRAWFORD, supra note 10, at 50-51 (noting how
"official English" was forced upon the people of Puerto Rico as an "unabashed tool of empire"). Curiously, when the demographic statistics were broken down by educational level, there was an inverse
relationship between educational level and the percentage of voters in favor of California's Official
English measure. Dyste, supra note 123, at 145, tbl. 4. Compare this view with Professor McAdams'
discussion of relative preferences: discrimination is most often found among those in the lower echelons of society, because they are better able to contribute in this way than in any other. McAdams,
supra note 118, at 99.
128. See Hearing, supra note 7, at 163 (prepared statement of Amoldo S. Torres, National Execu-
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"Interestingly," Carlos continued, "a language's perceived intelligibility is influenced by its relative prestige rankings.'29 The languages of
groups with power and prestige are seen as simple to understand, while
those of groups lacking in prestige or power, or who are the objects of
prejudice, are often considered difficult to understand. 3 ' In a society
with a speech hierarchy, it is quite common that speakers of the low-status
language are able to understand speakers of the high-status language, by
necessity, while speakers of the high-status variety frequently report that
they cannot understand speakers below them on the speech-status
scale."''
"A second possible dynamic influencing the English-Only movement
is the desire to control the American marketplace of ideas. One author has
stated, 'Discourse itself, the expression of ideas, and the ordering of discourse, who gets to express ideas, who gets to express them first, and
which ideas get expressed, also reflect hierarchy and relationships of power in society." 3 2 Another author has noted that 'in every society the production of discourse is at once controlled, selected, organized and redistributed by a certain number of procedures whose role is to ward off its
powers and dangers." 33 Furthermore, 'the presence or absence of certain
languages, their encouragement within or elimination from certain public
forums, like the ballot in public elections, reflect the results of this struggle and the presence or absence of domination.' ",'
"Recognition of the importance of control over discourse is apparent
in the First Amendment metaphor of the marketplace of ideas.'35 As the
tive Director, League of United Latin American Citizens (LULAC)) ("It is our belief that this is a
backhanded attempt to further ostracize Hispanics and other language minorities from fully participating in society in the same way that Jim Crow laws ostracized Blacks. It is this separatist movement by
these 'Americans' that must be stopped.").
129. Perea, supra note 7, at 352. Spanish and Asian languages are accorded low status in the
United States. See, e.g., CRAWFORD, supra note 10, at 198-202 (documenting antagonism toward
Spanish- and Asian-language speakers); Perea, supra note 7, at 352 n.455 (stating that "Spanish is
sometimes deemed a low-status language in this country"). To buttress this view, U.S. English
launched its lobbying campaign in New York with a full-page ad in the NEW YORK TIMES for July 25,
1989, which warned in 96-point type: "IF SOME N.Y. EDUCATORS GET THEIR WAY, THIS IS
THE KIND OF FUTURE MANY OF OUR CHILDREN WILL FACE." CRAWFORD, supra note 10, at
203. Under the headline was a photograph of a typical low-status occupation: a dishwasher. Id.
130. Perea, supra note 7, at 352. Professor Perea notes that many non-Spanish speakers often refer
to Spanish as "babel," the biblical language which was impossible to understand. Id. at 352 n.455. He
notes that this is connected to the American stereotype of Latinos as "illiterate, impoverished, [and]
backward." Id. at 352 n.455.
131. Matsuda, supra note 1, at 1352 (citing RALPH W. FASOLD, THE SOCIOLINGUISTICS OF SOCIETY 34-60 (1984)).
132. Perea, supra note 7, at 352.
133. Michel Foucault, The Order of Discourse, in LANGUAGE AND POLITICS, supra note 124, at
109.
134. Perea, supra note 7, at 353.
135. See Abrams v. United States, 250 U.S. 616, 620 (1919) (Holmes, J., dissenting):
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political marketplace of ideas is controlled and restricted by a limit on the
languages which are allowed to participate, the implications will be grave

for more than just those linguistic minorities who will be excluded. For, as
the marketplace is the source of all truth in a democracy, a restriction of
the ideas which trade there increases the probability that the truth will not

be found, that error will result, and that injustice
will occur. The implica36
tions are nation-wide, and they are serious."

"The third possible dynamic motivating English-Only groups is a
desire to gain a political advantage by staging an offensive. As one commentator has suggested:
Faced with what seems to them to be pure self-interest masquerading as part of the civil rights movement, the opponents of such
programs might want to trump Hispanic political power by linking

their position to an even more powerful, self-evident, patriotic
imperative. In this context, wrapping their primary goals in the
mantle of support for the English language in the United States
changes the terms of the 3political argument in a way that 'naturally' favors their position. 1

Persecution for the expression of opinions seems to me perfectly logical. If you have no
doubt of your premises or your power and want a certain result with all your heart you
naturally express your wishes in law and sweep away all opposition. To allow opposition
by speech seems to indicate that you think the speech impotent, as when a man says that he
has squared the circle, or that you do not care whole-heartedly for the result, or that you
doubt either your power or your premises. But when men have realized that time has upset
many fighting faiths, they may come to believe even more than they believe the very foundations of their own conduct that the ultimate good desired is better reached by free trade
in ideas-that the best test of truth is the power of the thought to get itself accepted in the
competition of the market, and that truth is the only ground upon which their wishes safely
can be carried out. That at any rate is the theory of our Constitution. It is an experiment, as
all life is an experiment.
Id. (Holmes, J., dissenting).
136. See Marshall & Gonzalez, supra note 58, at 31. A lack of multiculturalism has been viewed
as an impairment to interculture understanding:
[M]ultilingual citizens have different viewpoints on issues through and as a result of their
different languages. The opposite situation is . . . "monoculism": "Being able to see things
with one pair of glasses only and having a poorly developed capacity to see things in another person's or groups's [sic] point of view. It mostly means not knowing more than one
culture from the inside, and therefore lacking relativity." As our two eyes give us depth of
perception, so do two or more languages give us a "depth of field" in the political process
and its continual arguments. With one language and one culture, we will unknowingly
suffer.
Id. at 46 (citations omitted).
137. See Leibowicz, supra note 109, at 545 (citing Donald A. Sch6n, Generative Metaphor: A
Perspective on Problem Setting in Social Policy, in METAPHOR AND THOUGHT 254 (Andrew Ortony
ed., 1979).
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Cast in these new terms, the argument is no longer about assuring the civil
rights of a minority. Rather, the argument is about protecting the fabric of
American society from linguistic and cultural fragmentation. From this
perspective, actual successes are largely irrelevant. Just making the debate
public and garnering attention suffices to achieve the English-Only
movement's actual goals."''
VIII. CONCLUSION: A

TENTATIVE SOLUTION

After this onslaught of information, I hardly dared venture a question.
I croaked, "So, what is your solution for reconciling multilingualism with
the demands of an efficient society?"
He cried out gleefully, "Education! We've been going in the wrong
direction; we need to teach people to speak more languages, or at least a
single common one. Strange as it may seem, education will actually solve
our problems on several levels, reach the benefits touted by English-Only
proponents, and not involve any of the dangers or hidden agendas EnglishOnly proponents promote. In short, education is a positive, affirmative
plan which will yield exactly the results you seek."
I must have looked skeptical at his exorbitant claims, because he hurried on. "Let me tell you what it can do for us and give you a few examples. First, I have already shown you what multilingualism does in economic terms. For the individual, each new language learned reduces the
interaction costs from an amount which is large at first, but which decreases as individuals learn more and more languages.'39 For the society, education of each individual shifts the interaction costs curve down toward
zero."4 This is the baseline of the benefits provided by my education
model."
"Politically, the education model provides for a rich interchange of
ideas and opens new worlds of scholarly work to societal consumption. "' Recent studies indicate that bilinguals and multilinguals enjoy
substantial cognitive advantages.'4 2 All in all, implementation of this

138. See CRAWFORD, supra note 10, at 14-15.
139. See fig. 1. For a bilingual person, interaction costs are roughly half that for a monolingual
person. For a trilingual person, the costs are roughly a third of the monolingual's. In a world with an
infinite number of languages, we could expect an n-lingual person to bear only 1/n the interaction
costs of a multilingual person in that same world.
140. See fig. 2. Eventually, once every individual speaks at least one common language, interaction colts for the society will be minimized.
141. See Marshall & Gonzalez, supra note 58, at 46 ("Multilingualism is a means for citizens to
become better informed, and it has long been axiomatic that the better informed the citizenry, the
stronger the democracy. Multilingualism does not endanger democracy; it reinforces it far more than
monolingualism."); supra note 135 and accompanying text.
142. See FRED GENESEE, LEARNING THROUGH TWO LANGUAGES: STUDIES OF IMMERSION AND
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model would result in a more intelligent, better-educated, politically
strengthened, and more productive society."
His words tumbled out over one another as he continued excitedly,
"As far as achieving American cohesion and unity, this would be a perfect
opportunity to unite otherwise excluded groups into the richness of the

melting pot. The project of multilingualism is inclusive, not exclusive, and
multilingualism could bring people together. 4 3 In short, an education
program is exactly the answer we have been missing."

I was almost out of objections.44 I protested weakly, "But we can't

make people learn new languages!'1

He answered with a twinkle in his eye. "Well, I guess that might be a
stumbling block with either the English-Only plan or the education plan.
However, it will probably be easier to get people to try to learn a new language by offering to teach them than by trying to force a new language
upon them)4 Furthermore, people have been lining up for years to learn

languages.

46

If you institute a program to teach, I'm sure you won't

have too much trouble filling it!"

"But is such a program practical?" I asked. "With all the problems in
modem society, how can we set aside money to teach people languages
which may be little more than mere luxuries?"
"We could follow Australia's example: focus on schools, where the
money has already been spent,"'47 he said with a southward wave of his
arm. "While we've been fighting multilingualism like the plague, they've
gone and cultivated it. 4 Realizing the nation-building potential of

multilingualism, they now have a program which teaches every schoolBILINGUAL EDUCATION 195-96 (1987) (asserting generally that studies have shown that "students in
bilingual programs outperform students in non-bilingual programs on measures of language and academic development administered in English or in the native language"); KENEi HAKUTA, NATIONAL
CLEARINGHOUSE FOR BILINGUAL EDUC., THE CAUSAL RELATION BETWEEN THE DEVELOPMENT OF
BILINGUALISM, COGNITIVE FLEXIBILITY AND SOCIAL-COGNITIVE SKILLS IN HISPANIC ELEMENTARY

SCHOOL CHILDREN (1984) (noting that in a double blind test, bilinguals showed a marked cognitive
advantage as compared to monolinguals); Richard Delgado, Five Months Later (The Trial Court Opinion), 71 TEX. L. REV. 1011, 1014 (1993) (asserting that "scholars of color and women [publish] in the
top legal journals far beyond their representation in the law professoriate generally").
143. See Marshall & Gonzalez, supra note 58, at 41-45.
144. But see supra part IV (discussing the English-Only reasons for making non-English speakers
learn English).
145. See, e.g., infra notes 147-51 and accompanying text (stating that Australia has implemented a
bilingualism program based upon education).
146. There are 40,000 people on English class waiting lists in Los Angeles County alone. Woo,
supra note 14, at 1.
147. See CRAWFORD, supra note 10, at 249. Australia has earmarked some funds for education of
immigrants in the English language, and to create some multilingual facilities for support of the Aboriginal and Torres Strait languages, but the majority of its program takes place in the schools, where
there is no additional cost-just a shift in curriculum. Id. at 250.
148. See id.; infra note 150 and accompanying text.
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child English and another tongue, which is either the child's mothertongue, or a language the school system selects. 49 Far from seeing
multilingualism as incompatible with a modern, efficient society, Australia
has chosen to make it a cornerstone and champion it.' Australia's system instills a common language and fosters unity without severing
anyone's access to the government."''
I stroked my chin thoughtfully, mulling over this latest turn in the
conversation.
"G'day, mate," he called from the door in an unmistakably Australian
accent. I bolted upright.
With that, he was gone. Settling back in my chair, I noticed that the
place seemed a little brighter than it had been before he arrived. I touched
the page button on my phone and asked my aide to find some literature on
the Australian multilingualism plan. I had some reading to do before my
appearance in the debates tomorrow.

149. Marshall & Gonzalez, supra note 58, at 49 (citing COMMONWEALTH DEPARTMENT OF EDUCATION, COMMONWEALTH OF AUSTRALIA (1982)); see also CRAWFORD, supra note 36, at 248-51 (discussing the guiding principles of Australia's multilingual movement).
150. See CRAWFORD, supra note 10, at 250. Australia has recognized that its immigrant population
can be a source of cultural, intellectual, and economic opportunity. Id.
151. Id.
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